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From: Brian Posewitz <brian@waterwatch.org>
Sent: Monday, March 14, 2022 2:26 PM
To: COMMISSION ODFW * ODFW
Subject: Comments on proposed rules for "restoration weirs" (Agenda Item C)
Attachments: 220314 WaterWatch Comments on Draft Rules Implementing House Bill HB 2298 (Restoration 

Weirs).pdf

Greetings, 
 
Please see the attached comments on the above matter. Thank you. 
 
Regards, 
 
Brian Posewitz 
Staff Attorney | WaterWatch of Oregon 
503.432.8249 (temporary remote office land line) 
213 SW Ash St, Suite 208 
Portland, OR 97204 
www.waterwatch.org 
 
The information contained in this email message may be privileged, confidential and protected from disclosure. If you are 
not the intended recipient, any dissemination, distribution or copying is strictly prohibited. If you think that you have 
received this email message in error, please notify the sender by reply email and delete the message and any 
attachments. 
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March 14, 2022 

 

 

 

Oregon Fish and Wildlife Commission 

4034 Fairview Industrial Drive SE 

Salem, OR 97302 

 

 Re: Draft Rules to Implement HB 2298 (“Restoration Weirs”) 

 

Chair Wahl and members of the Commission: 

 

 In the above matter, please consider the following comments on behalf of WaterWatch of 

Oregon. 

 

WaterWatch 

 

WaterWatch is a non-profit river conservation organization founded in 1985. 

WaterWatch works to ensure that enough water is protected in Oregon’s rivers, lakes and 

streams to sustain fish, wildlife, recreation and other public uses. WaterWatch also works to 

protect and restore the free-flowing character of Oregon’s rivers and streams, including through 

prevention and removal of obstructions that impair passage for native migratory fish. 

 

 

Background on HB 2298 and WaterWatch’s Involvement 

 

 House Bill 2298 was the latest in a series of proposals from Silvies Valley Ranch to 

exempt certain in-stream structures – variously called “artificial beaver dams,” “restoration 

check dams,” and now “restoration weirs” – from certain environmental laws. Silvies believes 

the structures can help restore “incised” streams (streams that erode into narrow channels 

disconnected from their floodplains) by simulating the hydrological effects of beaver dams, 

which are not as prevalent as they once were, “[d]ue, in part, to the near eradication of the once 

prevalent beaver populations,” (HB 2298, Section 2). 

 

WaterWatch opposed the first bill, introduced in 2015 (HB 3217), and the initial version 

of the second bill, introduced in 2019 (HB 3132). (See Testimony of WaterWatch to Senate 

https://olis.oregonlegislature.gov/liz/2015R1/Downloads/CommitteeMeetingDocument/74111
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Environment and Natural Resources (2015).) Those bills would have allowed unacceptable 

impacts to fish, water quality and stream flows.1 

 

WaterWatch was neutral on HB 2298 (2021) (i.e., did not oppose or support) because it 

reflected a negotiated compromise that addressed many of our most significant concerns. For 

example, unlike earlier versions, it requires full compliance with fish passage laws if native 

migratory fish are present, does not allow the structures to “store or appropriate” water, and 

gives the state authority to modify structures found to be injuring existing water rights or causing 

significant detrimental impacts to fish.2 

 

 

Comments on Proposed Rules and Implementation 

 

In general, the proposed rules adequately provide for the program the Legislature 

directed. They also provide appropriate specificity to ensure projects are consistent with statutory 

intent and allow for meaningful future evaluation. We appreciate changes to earlier drafts of the 

rules in response to some of our earlier comments, including changes to provide for possible 

third-party monitoring of projects, which is expressly allowed under HB 2298. 

 

In addition: 

 

• We support proposed provisions to allow consideration of whether proposed projects are 

likely to achieve the stated statutory purpose of “stream restoration and habitat 

improvement.” (HB 2298, Section 3(2); proposed OAR 635-412-0035(4)(h).) 

 

 
1 Between 2015 and 2019, WaterWatch served on a Department of State Lands rules advisory 

committee attempting to develop statewide rules to streamline separate regulatory approvals for 

what were then called “restoration check dams” (dirt and rock structures as seen at Silvies Valley 

Ranch) and “beaver dam analogues” (a more organic approach typically using wooden fence 

posts woven with willow branches). State Lands was about to adopt the rules until the Coastal 

Caucus of the Legislature sent a letter to State Lands opposing the rules because of feared 

impacts in coastal areas. Our understanding is that the caucus was responding primarily to 

opposition from the Oregon Farm Bureau and Oregon Water Resources Congress. 

 
2 As a negotiated compromise, HB 2298 has provisions that WaterWatch and other conservation 

groups would prefer it didn’t, and it doesn’t have provisions they would prefer it did. For 

example, the bill exempts the structures from fish passage laws where native migratory fish are 

not currently present even if they were present historically (subject to certain requirements if fish 

return) and allows in-channel structures made from rocks and dirt instead of only structures made 

from organic materials. 

https://olis.oregonlegislature.gov/liz/2015R1/Downloads/CommitteeMeetingDocument/74111
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• We support proposed provisions requiring applications to describe existing stream 

management, adjacent land use and other restoration efforts, which will be useful 

information in future program evaluations. (Proposed OAR 635-412-0055(4).) 

 

• We support proposed provisions requiring applications to describe the intended impact of 

the weirs and whether beaver restoration is an intended outcome. (Proposed OAR 635-

412-0055(1).) This information also will help determine if a project is consistent with the 

statutory intent and will help with future evaluation of whether the program achieved that 

intent. 

 

• We suggest the Department provide public notice of, and an opportunity to comment on, 

applications to build structures under the program. The public should have an opportunity 

to comment on issues such as whether the proposed site meets the requirements of a 

“qualifying stream” (based on the size of the stream, channel incision, etc.). 

 

• We hope the Department and others will use their best efforts to fund and arrange third-

party monitoring of projects to determine if the techniques employed will in fact serve the 

goals of stream restoration and habitat improvement. 

 

• We hope the Department will employ, if necessary, its authority to require modifications 

to any structures found to be having “a significant detrimental impact on native migratory 

fish.” (HB 2298, Section 3(7)(b).) 

 

Thank you for considering our comments. 

 

     Sincerely, 

 

     Brian Posewitz 

 

     Brian Posewitz 

     Staff Attorney 




